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UNDERSTANDING 
OHIO’S NEW PUBLIC RECORDS ACT

HOUSE BILL 9: OHIO’S PUBLIC RECORDS LAW REVISIONS
As of June 27, 2007, all state and local public sector employers are required to have implemented new procedures for responding to public records requests as outlined in House Bill 9 (H.V. 9).  HB9, which was sponsored by Ohio Representative Scott Oelslager (R-Canton) and signed into law by Governor Taft in December 2006, changes many aspects of Ohio Public Records Act.  

A. Oral Requests and Identity and Intent of Person Making Request
The Public Records Act now contains restrictions on when a public body can request that a public records request be placed in writing. Under the new statute, a public body can ask that a request be placed in writing only if two conditions are met.

1.
First, it may do so only after disclosing that a written request is not mandatory, and that the requesting person may decline to reveal his or her identity or the intended use of the information. 

2.
Second, the public body may ask that the request be placed in writing when a written request or disclosure of the identity or intended use would benefit the requesting person by enhancing the ability of the public office to identify, locate or deliver public records.

Therefore, Ohio’s revised Public Records Act allows public officials to ask that a request for public information be made in writing, it may ask for the requester’s identity and it may ask about the intended use of the requested information only if the public official discloses to the requester that compliance with these requests are not required and the public official describes how this information will enhance the public entity’s ability to comply with the request.   Therefore, requests for public information may be made anonymously and the person making the request cannot be required to disclose his/her intended purpose for the request. 

If a public official attempts to require such information before releasing public information, this requirement will be viewed as a denial to supply the information, unless specifically required to inquire as to the intended use of the information or authorized by specific state or federal law to do so.

For example, one important exception to this requirement is contained in Ohio Revised Code 3319.321, the statute that governs student records in Ohio. House Bill 9 clearly states that when a school district receives a request for student directory information, it can require the requesting person to disclose his/her identity and what the person intends to do with the information in order to ascertain whether the information will be used for a profit-making plan or activity. 

B. Responding to Public Records Requests
Under Ohio’s revised Public Records Act, while public entities are still required to respond “promptly” to any records request, the new law significantly changes the manner in which public officials deal with public records that contain “confidential” information that should not be released to the public, such as medical information, information protected by attorney-client privilege, etc.  Previously, public officials would simply remove any protected information from the records being released.  In other words, the public officials could just withhold the information and the person making the public records request never knew these documents were missing from the request.  However, Ohio’s revised Public Records Act changes this process.

First, if any information is removed from the requested documents, the revised Public Records Act will view this removal of information as a denial of the person’s request for information “except if federal or state law authorizes or requires a public office to make the redaction.”  The public entity must then notify the person making the request that certain information had been removed from these documents being released or the removal must be “plainly visible” by reviewing the documents.  If any such information is removed or denied to the person making the request, the public entity must also provide the legal authority it relied upon to remove the information from the documents.  The authority to withhold such information would most likely be found in the Public Records Act itself or in Ohio case law interpreting the Act.

Ohio’s revised Public Records Act also allows a public entity to deny a person’s request for public information if the request is “ambiguous,” “overly broad,” or if the public official releasing the records cannot reasonably identify what records are being requested.  If such if the case, the public official must provide the person who is requesting the information with an opportunity to revise his/her request.  The public official must inform the person making the request:

1) 
The manner in which the records are maintained by the public office and 

2) 
How the public entity’s records are accessed in the ordinary course of its business.

The reasoning behind this provision is clear:

We do not want someone denied their access to public records simply because they did not ask for the information in the proper manner or because the person making the request did not have a sophisticated knowledge of how the records are kept. 

Ohio’s revised Public Records Law also clarifies that a public entity may require the person who is asking for the public records to pay the cost involved in providing those records in advance. The law further states that the public entity is not required to allow the person requesting these records to make their own copies.  People making public records requests may still ask to have the records provided to them in a paper format or in any other format which the public entity keeps them.
C. Records Retention Schedules
Under Ohio’s Public Records Act, the schedule under which records have been retained by public entities has always been a public record open for release to the public.  However, public entities must now provide copies of their current records retention schedule “at a location readily available to the public.”  
D. Records Commissions
Ohio’s revised Public Records Act also addresses a void in current law relating to oversight of records retention and destruction policies.  Before House Bill 9, Ohio law established “records commissions” to oversee these policies for most, but not all, governmental bodies. House Bill 9 explicitly includes all political subdivisions in this requirement. Specifically, the General Assembly has created records commissions to include: 

· County free public libraries, 

· Municipal free public libraries, 

· Township free public libraries,

· County library districts, 

· Regional library districts, 

· Special taxing districts, and 

· Local and joint vocational school districts.

These commissions may apply for one-time disposal of obsolete records or records retention and disposition schedules to the Ohio Historical Society for review and require the Society to forward the applications and schedules to the State Auditor for approval or disapproval.

Ohio’s revised Public Records Act also changes the composition of county records commissions. Previously, R.C. 149.38(A) required the president of the board of county commissioners to serve as chairperson of the county records commission. Under the new language, any county commissioner may fill this role.
E. Penalties for Wrongful Denial of Public Records Requests
Previously, public entities faced the possibility of paying attorneys fees if the requesting person had to resort to the courts in order to obtain public records.  The General Assembly has now added language to the Public Records Act to provide that a public body may be required to pay court costs and statutory damages in addition to attorney’s fees in such cases.  In certain cases, the award of attorney’s fees will be mandatory, absent certain mitigating circumstances, as determined by the court. A person who was wrongfully denied a request for public records is entitled to statutory damages only if the public records request was submitted in writing by hand delivery or certified mail, providing proof of the request. In such a case, if the court determines that a public office wrongfully withheld public records, the requesting person is entitled to statutory damages of $100.00 for each business day during which the public records were wrongfully withheld. The amount of statutory damages is capped at $1,000.00, and the time period that is used to determine the amount of statutory damages begins on the day on which the requesting person files an action in court to recover the statutory damages.  

The court may reduce the award of statutory damages, or not award statutory damages at all, if the court determines two things. 

1. The court must determine that, based on the ordinary application of statutory and case law as it existed at the time of the request, a well-informed public official or records custodian would believe that the withholding of the records was not a failure to comply with an obligation under the Public Records Act. 

2. Second, the court must determine that a well-informed public official or records custodian would believe his or her actions served the public policy that underlies the authority asserted for withholding the information. 

Ohio’s revised Public Records Act also contains similar provisions related to both court costs and attorney’s fees.  As for court costs, the new law requires that a court award costs against the public entity when it finds in favor of the person who was wrongfully denied access to public records.
Similarly, the court is required to award attorney’s fees against the public office when it determines either of the following:

1. The public office or the person responsible for the public records failed to respond to the public records request in the time allowed under the Public Records Act or

2. The public official or the person responsible for the public records promised to permit the requesting person to inspect or receive copies of the public records requested within a specified period of time but failed to fulfill that promise within that specified period of time.

In other cases, the award of attorney’s fees remains discretionary.

The court may reduce the award of attorney’s fees or not award attorneys’ fees at all by making the same determinations required for the reduction of the award of statutory damages.

F. Training Requirement
In order to ensure that public officials are informed of their obligations under Ohio’s Public Records Act, H.B. 9 requires that every elected official, or his or her appropriate designee, receive three (3) hours of training regarding Ohio’s Public Records Act during each of their terms of office.  This way, at least one employee of each public official knows and understands the law so the people making requests for public information receive the documents they are entitled to obtain.

The new law requires that the Attorney General develop, provide and certify training programs that address the duty of public offices to provide access to their public records to anyone making a request.  The Attorney General cannot charge a fee to public officials who attend these sessions conducted by the Attorney General.  However, the Attorney General’s Office may contract with other entities to conduct the training programs. In such cases, the entity conducting the training programs may charge a reasonable amount for a registration fee, approved by the Attorney General, based on the actual necessary expenses associated with the training program. The law expressly allows public offices to use public funds to pay for the registration fees. 
Attorneys and county treasurers may count this training toward their other continuing education requirements. Ohio Revised Code § 109.43(B), 321.46(B)(3)(c).

This bill also requires the State Auditor’s office to audit public offices for compliance with the training requirements of the Public Records Act.

G. Public Records Policy
The new law also requires all public entities to adopt a public records policy to comply with Ohio’s revised Public Records Act.  Even though the Ohio Attorney General’s Office is required to develop and provide to all public offices with a model public records policy in compliance with the Public Records Law, this required training is also intended to provide guidance that can be used by public officials in developing and updating their new Public Records Policy.

Once the policy is adopted, each public official must distribute the policy to each employee who serves as the records custodian, records manager, or otherwise has custody of records of the office.  The employees must, in turn, acknowledge receipt of the policy.

Each public office must also create a poster that describes its Public Records Policy. The poster must be displayed in a conspicuous place in the public office and in all locations where the public entity has branch offices.  If the public office has a manual or handbook of its general policies and procedures for all employees, it must include a copy of its Public Records Policy in the handbook.

H. Excluded Accountant Records 
Ohio’s revised Public Records Act restores the current law regarding the provision in the Accountants Law that provides that, generally, statements, records, schedules, working papers, and memoranda made by a public accountant or certified public accountant incident to or in the course of an audit of a public office or private entity are not a public record

I. Excluded Accountant Records 
Ohio’s revised Public Records Act also addresses sheriff’s records relating to either issued, suspended or revoked applications to carry a concealed handgun.  Specifically, the new law:
1.
Allows a journalist to submit to a sheriff a signed, written request to view the name, county of residence, and date of birth of each person for whom the sheriff has suspended or revoked a license to carry a concealed handgun or a temporary emergency license to carry a concealed handgun.  If the journalist submits a request to view the name, county of residence, and date of birth of each person to whom the sheriff has issued a license or replacement license to carry a concealed handgun, renewed a license to carry a concealed handgun, issued a temporary emergency license or replacement temporary emergency license to carry a concealed handgun, or the name, county of residence, and date of birth of each person for whom the sheriff has suspended or revoked a license to carry a concealed handgun or a temporary emergency license to carry a concealed handgun, the sheriff must grant the journalist's request and it

2.
Prohibits a journalist from copying the name, county of residence, or date of birth of each person to and for whom the sheriff has issued, suspended, or revoked a license, as described above.
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Scott Warrick’s Human Resource Consulting, Employment Law and Training Firm specializes in:

· PREVENTING Employee Problems from happening and 

· Training Managers and Employees ON-SITE in over 35 topics and

Scott was the highest rated workshop presenter at both the 
2006 and 2003 SHRM National Diversity Conferences.  
Scott travels the country presenting his revolutionary “Tune Your Nobs!  Becoming An Emotionally Intelligent Communicator” and his “Intolerance of Intolerance Skill-Based Diversity/Tolerance Program,” which focuses on the FOUR BASIC SKILLS needed to combat ANY type of bigotry/bullying employees encounter in the workplace, rather than the traditional “Cultural-Based” types of programs that focus on only a few select different cultures.

Scott’s clients include Ohio Department of Administrative Services, The Gap, Area Agency on Aging, Skyline Chili, The Ohio Supreme Court, Heinz Frozen Foods, Fayette County Hospital, Honeywell, Caraustar International, Utah State Workforce Development, etc. 
Scott’s academic background and awards include:

· Masters degree in Labor and Human Resources:  The Ohio State University 

· Capital University College of Law (Class Valedictorian (1st out of 233))

· Lifetime Senior Professional in Human Resources (SPHR) accreditation

· The Human Resource Association of Central Ohio’s Linda Kerns Award for Outstanding Creativity in the Field of Human Resource Management and the Ohio State Human Resource Council’s David Prize for Creativity in Human Resource Management

Solving Employee Problems BEFORE They Happen!
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