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DECEMBER 2006


OHIO SUPREME COURT:  


New “Functional Equivalency Test”�For Determining Private Entities Subject to �Ohio’s Public Records Act


In State ex rel. Oriana House, Inc. v. Montgomery, 110 Ohio St.3d 456, 2006-Ohio-4854, 854 N.E.2d, Oriana House was a community-based correctional facility (“CBCF”) operated by the Summit County Ohio Judicial Corrections Board.  The Board was responsible by law for operating the CBCF.  In doing so, the Board contracted with Oriana House, a private for-profit entity, to operate the Summit County CBCF.  


In January 2003, State Auditor Betty Montgomery announced her intention to conduct a special audit of Oriana House and its transactions with its subsidiaries.  Oriana House claimed that Montgomery did not have the right to conduct a special audit of its records, or of its subsidiaries, because they were all for-profit private entities are were therefore not subject to Ohio Revised Code Section 149.43, Ohio’s Public Records Law.


The case eventually made its way to the Ohio Supreme Court.  The court rendered its decision on October 4, 2006.  In reaching its decision, the Ohio Supreme Court announced a new rule for determining whether a private entity is a public institution subject to Ohio public records laws. 


The court first concluded that Oriana House was not a public institution for purposes of public records law.  In doing so, the court set forth a new “Functional Equivalency Test” using a four pronged analysis to determine when a private entity is subject to Ohio’s Public Record Law. In setting forth the new test, the Court made clear that the functional equivalency analysis begins with a presumption that private entities are not subject to Ohio’s Public Records Law.  The court also made clear that the functional equivalency analysis must be applied by the courts in a case-by-case basis specific to the particular facts of any situation involved. 


























Functional Equivalency Test


The Court held that the Functional Equivalency Test should be applied in situations where a private entity or a hybrid public-private entity is asked to submit records pursuant to Ohio’s Public Records Law.  The Ohio Supreme Court then announced the adoption of the following four “Functional Equivalency Test” factors that should be used to determine whether a private entity is a public institution subject to Ohio public records laws: 


Whether the entity performs a governmental function; 


The level of government funding; 


The extent of government involvement or regulation; and 


Whether the entity was created by the government or to avoid the requirements of Ohio’s Public Records Law. 


The court was careful to note that the functional equivalency analysis should begin with a presumption that private entities are not subject to Ohio’s Public Records Law, , Ohio Revised Code Section 149.43. Absent a showing by clear and convincing evidence that the functional equivalency test is met, records held by a private entity are not subject to Ohio’s Public Records Law.  However, the Ohio Supreme Court also stated that Ohio’s Public Records Law is to be construed liberally and in favor of broad access and disclosure of records.  


The Ohio Supreme Court then examined these four factors in relation to this case and concluded that Oriana House was not a public institution or public office and could not be subject to public records law. 


First, the court found that Oriana House performed a historically governmental function by operating a correctional facility.  Second, as to the level of government funding, the court noted that receiving government funds does not automatically convert a private entity into a public office.  In the case of Oriana House specifically, the court found that the level of government funding was significant.  Thus the court concluded that the first two prongs of the functional equivalency test had been met. 


However, the court found that the second two prongs were not met. The court found no evidence that any governmental entity controlled the day-to-day operations of Oriana House thus the extent of government involvement was minimal. Similarly, the court found no evidence that Oriana House was created specifically to avoid the requirements of the public records act. 


The Ohio Supreme Court concluded that only two of the four prongs were met and proceeded to weigh these factors.  Noting that Ohio Revised Code Section 149.43 requires liberal construction in favor of broad access to public records, the Court nonetheless concluded that there was not clear and convincing evidence that Oriana House was a public institution.  Therefore, after considering and weighing all four factors, the court found that Oriana House was not a public institution: 


THEN…2 MONTHS LATER…





On December 28, 2006, the Ohio Supreme Court decided a similar case in State ex rel. Repository v. Nova Behavioral Health, Inc., __ Ohio St.3d __, 2006-Ohio-6713.  I this case, Nova was a private, nonprofit Ohio corporation whose purpose was to “improve the quality of life of the citizens of our communities by providing exemplary behavioral health care to members of these communities.” According to its own projections in September 2004, Nova would receive $8.89 million in revenue for mental-health services, 92 percent or $8.17 million of which would be compensation by contract from the Stark County Community Mental Health Board (“CMHB”).  Nova did not, however, receive any direct public funding, financing, or subsidies.  It maintained its own facilities, established the terms and conditions of employment for its staff, and maintained its own retirement plan.  Nova’s employees were not covered under the Ohio Public Employees Retirement System.


In late summer or early fall of 2004, Nova became aware of allegations by female patients that Dennis Bliss, an employee and mental-health counselor for Nova, was sexually harassing patients.  Sometime prior to April 8, 2005, Nova suspended Bliss without pay pending an investigation into the matter by the Stark County CMHB.  At a special board meeting on April 7, 2005, the executive director of the Stark County CMHB stated that there was indeed evidence to support the claim that “professional boundaries were crossed with women who came forward to complain.”


On April 8, 2005, a staff writer for the Repository, a daily newspaper in Stark County, requested that Nova provide access to Bliss’s personnel file.  Nova rejected the request, stating that “the only way we release any personnel files is with a release from the employee.”  On April 20, 2005, the Repository reiterated its request for Bliss’s personnel file.  On April 22, 2005, Nova denied the request, stating, “[W]e do not feel that Nova Behavioral Health, Inc., a private, nonprofit, contract agency, is subject to Ohio Revised Code Section 149.43 in that it is not a ‘public agency.’ ”


On May 5, 2005, the Repository filed this lawsuit to compel Nova to allow the Repository to inspect and copy all nonexempt portions of Bliss’s personnel file under O.R.C 149. 43, Ohio’s Public Records Act.  


(Incidentally, in June 2005, after the Repository filed this lawsuit, the Stark County CMHB informed Nova that it would no longer be paid for non-Medicare services.  Based on this tremendous loss of revenue, Nova’s board of trustees voted to cease all operations and close effective August 5, 2005.)


The Ohio Supreme Court reasoned that the primary issue in this case was whether Nova, a private, nonprofit corporation providing community mental-health services under contract with the Stark County CMHB, was a public office for purposes of the Public Records Act. 


‘Public record’ means records kept by any public office * * *.” R.C. 149.43(A)(1). “ ‘Public office’ includes any state agency, public institution, political subdivision, or other organized body, office, agency, institution, or entity established by the laws of this state for the exercise of any function of government.” R.C. 149.011(A).  The Repository does not assert that Nova, while operational, was a state agency, political subdivision, or other organized body, office, agency, institution, or entity established by the laws of this state for the exercise of any function of government.  Instead, the Repository contends that Nova was a “public institution” under R.C. 149.011(A) and thus a public office subject to R.C. 149.43.











Public Institutions and the Functional Equivalency Test


When this lawsuit was originally filed on March 29, 2006, the court was using different tests to determine whether a particular entity is a public institution for purposes of Ohio’s Public Records Act.  The court has since modified the test for determining a private entity’s status as a public institution under R.C. 149.011(A). In State ex rel. Oriana House, Inc. v. Montgomery, 110 Ohio St.3d 456, 2006-Ohio-4854, 854 N.E.2d 193, at the syllabus, the court held: 


“1. Private entities are not subject to the Public Records Act absent a showing by clear and convincing evidence that the private entity is the functional equivalent of a public office.


“2. In determining whether a private entity is a public institution under R.C. 149.011(A) and thus a public office for purposes of the Public Records Act, R.C. 149.43, a court shall apply the “Functional-Equivalency Test.”  Under this test, the court must such factors as:


Whether the entity performs a governmental function; 


The level of government funding; 


The extent of government involvement or regulation; and 


Whether the entity was created by the government or to avoid the requirements of Ohio’s Public Records Act. 


The court adopted the Functional-Equivalency Test in Oriana House because it is best suited to the overriding purpose of the Public Records Act, which is “to allow public scrutiny of public offices,” but not all entities that receive public funds are covered by Ohio’s Public Records Act.  By homing in on the “functional realities” of a particular contractual arrangement, the f Functional-Equivalency Test provides greater protection against unintended public disclosures while affording a more suitable framework for determining the extent to which an entity has actually assumed the role of a governmental body. 


Application of the Functional Equivalency Test to Nova


PRONG #1:  Governmental Function


Pursuant to its contract with the Stark County CMHB, Nova was obligated to provide mental-health services to residents of Stark County and others who qualified for coverage under the community mental-health plan for Stark County. By virtue of this contract, Nova was a community mental-health agency as defined in R.C. 5122.01(H), but it was not necessarily a public office for purposes of the Public Records Act.  Ohio law expressly provides for the participation of both “public and private community mental health agencies ** * in the board’s community mental health plan.”


In Oriana House, the court found that a private entity operating a community-based correctional facility under contract with a judicial corrections board “is performing a historically governmental function” because “[t]he administration of prisons has traditionally been a uniquely governmental function.”  


























Weighing All Four Factors


Considering the totality of the foregoing factors, we hold that Nova is not a public institution and thus not a public office subject to the Public Records Act for the following reasons:


Nova performed a uniquely governmental function only to a limited extent,


The provision of mental-health services generally is not a historically or uniquely governmental function,


Nova’s operations were independent of government and


The Stark County CMHB did not make decisions for or control or direct the day-to-day operations of Nova. 


The Public Records Act was not designed to allow public scrutiny of “all entities that receive funds that at one time were controlled by the government.”  Providing public access to Nova’s records does not serve the policy of governmental openness that underlies the Public Records Act. 


Additionally, the Repository now raises the alternate claim that even if Nova was not a public office, it was “the person responsible for the public record” under R.C. 149.43(C) and therefore subject to Ohio’s Public Records Act.  The Repository, however, waived this claim because it failed to raise this claim in its complaint or amend its complaint to include it.  Therefore, the court did not need to address the merits of this alternate claim. 


Still, the court analyzed the case of State ex rel. Toledo Blade Co. v. Ohio Bur. of Workers’ Comp., 106 Ohio St.3d 113, 2005-Ohio-6549, 832 N.E.2d 711.  In the Toledo Blade case, the Capital Coin Fund companies and their inventory were essentially owned by the Bureau of Workers’ Compensation, and the requested records pertained to purchase and sale transactions involving what were essentially the bureau’s coins.  The Capital Coin Fund companies’ records, to the extent they documented transactions concerning the bureau’s coins, were therefore prepared in order to carry out the bureau’s responsibility.  To this extent, the companies were persons responsible for the bureau’s records.  In the present cause, however, no such relationship exists between the Stark County CMHB and Nova.  Therefore, the Ohio Supreme Court held that Nova was not the functional equivalent of a public office or a person responsible for public records Nova, therefore, is not subject to the Public Records Act.


WHAT DOES THIS MEAN TO HUMAN RESOURCES?


If you do business with any public entity, you should compare your organization against the new “Functional Equivalency Test” and these two Ohio Supreme Court cases to determine if you fall under the auspices of Ohio’s Public Records Law.  If so, any person or entity off the street would have access to certain records you maintain.


For more information on this issue or other human resources, training and employment law issues, feel free to give Scott a call or contact him at:
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Applying this test to this case, a private entity that provides community mental-health services under contract with a public sector board is not performing a historically governmental function, because “providing mental health services has not been a power which has traditionally been exclusively reserved to the state.” 


Nor are we presented with the situation in which a public agency transfers one of its own functions to a private entity. 


The court agreed with the Repository, however, that to provide care for mental illnesses inadequately covered by commercial insurance is uniquely a government function.  Thus, Nova was performing a governmental function to the extent that it contracted to provide mental-health services to Stark County residents regardless of their ability to pay.  However, this fact alone is not enough to satisfy this first prong of the test.


PRONG #2: Level of Government Funding


Approximately 92 percent of Nova’s revenue from mental-health services came from its contract with the Stark County CMHB.  Even if Nova’s revenue from alcohol- and drug-addiction services is factored into the calculation, Nova still received 87 percent of its total revenues from the Stark County CMHB. In turn, the Stark County CMHB received virtually all of its revenues from public sources.


The level of government funding is therefore significant, especially considering that Nova ceased its operations because of the loss of most of its revenues from the contract with the Stark County CMHB.


PRONG #3: Extent of Government Involvement or Regulation


There is no evidence that the Stark County CMHB or any other governmental body controlled the day-to-day operations of Nova.  The statutory monitoring requirements, as well as the various contractual terms that the Repository cites as examples of “the high degree of control the Board has over Respondent,” do not constitute day-to-day government supervision.  These requirements and stipulations constitute only the control necessary to ensure that government funds are properly used and to protect the government’s interest in the development of an effective community-based mental-health system.


Nova was therefore a self-directed, independent, private corporation.


PRONG #4: Creation of Entity


Nova was created as a private, nonprofit corporation. While its incorporators may well have envisioned and even depended on procuring a government contract with a public mental health board, Nova was not established by a governmental entity or pursuant to any special legislation.  No law required Nova’s creation; no statute required it to be funded or remain in existence.  Nor is there any indication in the record that Nova was created or used by the government to avoid the requirements of Ohio’s Public Records Act.
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