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Overtime & Recordkeeping:

What Is An Employer Expected To Know?

In Wood v. Mid-America Mgmt. Corp., No. 05-4124, Mid-America Management was in the business of overseeing and managing commercial and residential properties.  In 1999, Mid-America hired Dempsey Wood to work as an on-site maintenance technician at the Imperial House, a 118-unit apartment complex in Lakewood, Ohio.  When Wood interviewed for the position, he was told that the job “would require a lot” of overtime but that he would be paid for all of his overtime.  

Mid-America paid Wood $8.25 per hour when he started the job and almost $10 per hour by the time he left it.  He worked from 8:00 a.m. to 4:00 p.m. during the week.  

Every other week, Wood was “on call” to respond to after-hour emergencies by the residents.  Regardless of whether he actually had to respond to any “after hour” calls, Mid-America automatically paid Wood two hours of overtime for those weeks he was on call.  If Wood actually did work any overtime during those weeks, he would report these hours on his time card and Mid-America would pay him for that overtime as well.

Wood was responsible for completing and signing his own time cards, which he then submitted to the property manager for processing.  On these timecards, he documented his regular hours, he indicated that he was entitled to automatically receive two hours of overtime pay  for those weeks he was on call and he recorded any overtime he actually worked.  Also, by signing his time card, Wood acknowledged that he “was attesting to [its] accuracy.” 
When Wood was allegedly working off the clock, no supervisors were at the Imperial House to monitor him.  Wood admitted that he “expect[ed] the people who processed the time cards and took care of payroll matters . . . to rely on” the time cards he completed to pay him. 

However, in August 2004, even though Mid-America paid Wood for all of the overtime hours he reported on his time cards, Wood claimed that he did not report all of the overtime he worked.  As a result, Wood sued his former employer in federal district court, claiming Mid-America owed him for this additional time as well.  

Pointing to the FLSA’s regulations, Wood claimed that Mid-America owed him for these unreported hours because it knew that he was performing these services.  29 C.F.R. § 785.11 says that “[w]ork not requested but suffered or permitted is work time” and if “[t]he employer knows or has reason to believe that” an employee “is continuing to work,” then “the time is working time” and compensable to the employee.
Although Wood did not keep any records of the overtime he claimed he worked but failed to report, he says he “figured out myself personally” that he worked an “average of five hours plus per day” that he failed to report.  Wood claimed he could not put his finger on the exact number of hours he worked on a daily basis because he was “continuously” being asked by residents to do something.  

Wood stated, “[T]here is no way . . . that I can estimate the time I spent with people on a daily basis...” off the clock.
The court held that Wood’s claims were just a “bridge too far.”  The court reasoned:

“[A]n employee, it is true, must be compensated for time she works outside of her scheduled shift, even if the employer did not ask that the employee work during that time, but this requirement applies only if “the employer ‘knows or has reason to believe that the employee is continuing to work’ and that work was ‘suffered or permitted’ by the employer.”

Wood says that he regularly performed, but did not report, such work as patrolling the grounds, checking the pool water quality and machines, cleaning the pool and surrounding area, preparing the vacated units for rental and working in the boiler room.  Yet in his deposition, Wood conceded that “there is nothing inherent about any of those tasks that required them to be done after hours,” and that “they could have been done during the normal workday.” 
What is more, Wood acknowledged that he performed these same duties “during the normal work day.”  Because Wood reported some of the overtime he worked and because he reported all of the time he was called into work through the answering service (which generated a record of the call), Mid-America had no reason to suspect that he neglected to report other overtime hours.  
In order to prove that Mid-America did have reason to know he was performing these additional services, Wood claimed that he told his supervisor that he was not reporting all of his overtime hours.  However, his supervisor responded by telling him “that [he] needed to report all of [his] overtime hours; that [he] couldn’t get paid for them if they weren’t written down, or reported.” 

At the end of the day, an employee must show that the employer knew or should have known that he was working overtime or, better yet, he should report the overtime hours himself.  Either way, the employee bears some responsibility for the proper implementation of the FLSA’s overtime provisions.  An employer cannot satisfy an obligation that it has no reason to think exists and an employee cannot undermine his employer’s efforts to comply with the FLSA by consciously omitting overtime hours for which he knew he could be paid.

What Does This Mean To Human Resources?

This case by the 6th Circuit is an excellent decision for employers.  In the past, the Wage and Hour Division of the Department of Labor would often just “take the employee’s word for it” if the employee claimed to be working off the clock, as happened in this case. However, the court adds a bit of reasonableness to the recordkeeping requirements by clearly stating that in this case the employer did not and could not have known that Mr. Woods was working overtime … even though he told his supervisor that this was occurring.  This shows the emphasis the courts place on good recordkeeping.
I recommend that my clients have a thorough overtime and time card policy.  Below you will find an example of what I provide to my clients:

Time-Keeping for Payroll
The working hours of all non-exempt employees are to be recorded by means of a time clock or time card.  Non-exempt employees are to begin work and clock-in no earlier than five minutes before their work schedule begins and clock-out no later than five minutes after it ends.  Such employees are responsible for making sure their time is recorded accurately. If any non-exempt employees find any errors, they are to contact their _______________ immediately.  
All non-exempt employees are to record their own time.  If non-exempt employees manually record their own time, they are to sign and verify these time sheets as being accurate before turning them into management.  Non-exempt employees must never record the time of another employee.

All employees are to be paid for the time they spend performing any services for the Company.  Therefore, non-exempt employees are to record all of their time spent performing these services so they may receive their proper earnings.  No official of the Company has the authority to order any employee to work “off the clock.”  

Working “off the clock” is a disciplinary offense, as is ordering an employee to work “off the clock.”  Any employee who is ordered to work “off the clock” must contact the Director of Administration as soon as possible.
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