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WHEN IS AN EMPLOYER LIABLE FOR 
ACTS AGAINST CUSTOMERS?

In Thomas v. Speedway Superamerica, LLC, 2006-Ohio-5068 (9th Dist., 2006), Katie McVay was a cashier at a Speedway Superamerica service station.  One of McVay’s frequent customers, Bruce Thomas, apparently came to irritate her immensely.  

One day, Thomas asked McVay for a glass of water.  McVay saw this as her chance to take revenge on Thomas for the way he had treated her, so she poured chemical cleaner into the cup of water she gave to him.  Both Thomas and his wife drank the water and became violently ill.  McVay was later arrested for contaminating a substance for human consumption, which is a violation of Ohio’s Pure Food and Drug Law.  McVay plead guilty.

Thomas and his wife then filed lawsuits against McVay and Speedway.  Ultimately, McVay settled the claims against her out of court.  The trial court granted Speedway’s request to dismiss the charges against it without a trial, finding that the service station was not liable for McVay’s action even though it was committed during the course of her employment.  Thomas’ wife appealed the trial court’s decision in favor of Speedway.  The appellate court found for Speedway.

In reaching its decision, the court examined two theories of employer liability:

Respondeat Superior and Negligent Hiring/Retention 
Respondeat Superior Theory
Thomas’ wife first argued that Speedway should be held generally liable because McVay’s actions occurred during the course of her employment, and thus, the company is responsible for her actions.  That theory of liability often is referred to as “respondeat superior.”  Under the theory of respondeat superior, employers are responsible for the acts of their employees that are committed within the scope of their employment.  The reasoning behind this theory is if employees are acting within the scope of their employment, these employees are furthering the business of their employer.  As a result, the employer is liable for the negligent acts of the employee because the employee was acting on behalf of the employer when the injury was inflicted upon the customer.

The court disagreed with Thomas’ wife and held that before an employer can be held liable for the actions of its employees under the respondeat superior theory, the injured party must show that:

(1) An employee/employer relationship existed and 
(2) The employee’s wrongful conduct was committed within the scope of her employment. 
In this case, there is no dispute that an employee/employer relationship existed or that McVay’s conduct occurred during the course of her employment.  However, the court also found that even though McVay’s actions occurred with the course of her employment, poisoning Mr. and Mrs. Thomas was clearly outside the scope of her employment.  In other words, when she placed the chemical cleaner into the Thomas’ cup of water, she was no longer furthering her employer’s business.

The court therefore held that willful and malicious acts committed by employees during the course of their employment are generally not considered to be within the scope of their employment.  The only way that such acts could be considered within the scope of employment is if they were somehow “calculated to facilitate or promote the business for which the employee was employed.” 

As a result, Speedway could not be held liable for McVay’s actions under a respondeat superior theory.

Negligent Hiring/Retention Theory

The court then turned its attention to the theory of Negligent Hiring/Retention.  Within recent years, the Ohio courts have held employers liable for the acts of their employees that are committed outside the scope of their employment, such as when an employee physically assaults a customer, as happened in this case.  

Under the theories of negligent hiring and negligent retention, an employer may be held liable to third parties for the injuries they suffer as a result of the tortious acts committed by the employer’s employees.  The general theory at work here is that employers have a duty to exercise reasonable care when they hire and retain employees in order to keep the public and their other employees safe from individuals who might foreseeably cause harm to others.

In examining the Negligent Hiring/Retention claim, Thomas’ wife argued that because McVay was an employee of Speedway, the company also should be found negligent under Ohio’s Pure Food and Drug Law.  The court recognized that an employer can be held liable for ordinary employee negligence when the employee’s actions are “reasonably foreseeable” by the employer.  In such cases, the employee’s conduct is typically attributed to the employer. 
However, when an employee intentionally harms another person, such criminal conduct is not foreseeable, so the employer is not liable to the injured party.  In order for an Speedway to be found negligent in this case, McVay’s actions against the Thomas’ would have to be “reasonably foreseeable.”  However, McVay gave Speedway no previous indication that she intended to poison Thomas … and she had never engaged in similar conduct in the past.  

In short, there was simply no way that Speedway could have anticipated such an event or taken steps to prevent it from occurring, so it could not have been negligent.  Thus, McVay’s conduct could not be attributed to the service station. 

WHAT DOES THIS MEAN FOR HUMAN RESOURCES

In general, employers are not liable for the intentionally committed criminal acts, such as the one committed by Ms. McVay.  Just because an employee commits some bad act does not mean the employer is automatically liable, as Mrs. Thomas and her attorney obviously thought in this case.  

Of course, if Ms. McVay had had some prior incident in her past that would have made her criminal act against the Thomas’ foreseeable, or if her had made some type of blatant or veiled threats against the Thomas’ or other customers, this case would have most likely had a very different ending.  Such acts of “reasonable” foreseeability was all Mrs. Thomas would have needed to most likely prevail.

BEWARE:  

INTENTIONAL INFLICTION OF EMOTIONAL DISTRESS

In Tenney v. General Electric (Ohio Ct App 06/29/2007), Barry Tenney, a homosexual, was harassed because of his sexual orientation during his 25 year employment with General Electric.  In 2000, Tenney filed lawsuits against General Electric and two other employees, Terry Larson and Joanna O’Neil, for Intentional/Reckless Infliction of Emotional Distress  (“IIED”) based upon the following incidents.

· In 1996, Tenney was working with two other General Electric employees, Diane Lissi and Denise Hivick, inspecting glass lenses for use in automobile headlights.  Each employee was inspecting lenses at separate tables. Tenney testified that he was hit in the chest “real hard” by a stack of glass.  When he looked up, Tenney saw Lissi and Hivick laughing and looking at him. About eight minutes later, Tenney was hit by another stack of glass.  This time, some of the glass hit his groin area causing his penis to bleed. Again, Lissi and Hivick were looking at Tenney and laughing.  Tenney asked the women why they had hurt him. According to Tenney, Lissi replied to the effect that, if she were going to cut off his penis, she would use a knife, not glass.
Tenney reported the incident to a foreman but, to Tenney’s knowledge, no disciplinary action was taken against Lissi or Hivick.  Tenney testified that, as a result of the attack, he suffers from a continuous injury in his groin.  Tenney also testified that the attack terrorized and humiliated him so that he is afraid to work at the plant.

· Also in 1996, Tenney’s partner, Larry Carr, came to the plant because of an emergency at home.  When Terry Larson, Tenney’s foreman, saw Carr he told Carr to leave.  Larson then berated Tenney, calling him numerous obscenities, and warning Tenney that Carr should not ever come to the plant again.  

Tenney went to Doug Lowery, who works in the offices at General Electric, and complained about Larson’s behavior.  However, about a half-an-hour later, Tenney noticed Larson and Lowery running in and out of the men’s restroom and laughing.  Tenney went inside and found graffiti to the following effect: “[c]ome to Barry’s ship of fools. You can “F” him up the – and he’ll give you [oral sex} and he’ll be your first mate.” 

· Other testimony in the record demonstrates that graffiti, generally about homosexuals and sometimes about Tenney specifically, including references to AIDS, was common in the plant’s bathrooms.

· During 1996 and 1997, various General Electric employees ridiculed Tenney by making pig noises and simulating homosexual sex.  Tenney testified that this was done in front of his shift supervisor, John Ealy.  Daniel Thomas Robbins, another GE employee, testified that an employee named Greg Dominic continued to make pig noises around Tenney for “quite a while” before being told to stop by management.
· Tenney testified to other instances where General Electric employees referred to him as “fag” or “queer.”

· In 1999, Tenney went to see the plant nurse, Joanne O’Neil, about obtaining replacement safety glasses.  Tenney testified that O’Neil made several offensive remarks to him on this occasion.  According to Tenney, O’Neil told him that she had instructed her pregnant daughter to talk to her fetus so that the child would not become a homosexual.  

· O’Neil also allegedly told Tenney that a man becomes a homosexual if he is raped as a child and that if Tenney had better parents, he would not have been a homosexual.

· Later in 1999, Tenney went to O’Neil because he had chest pains.  Tenney testified that O’Neil apologized for her previous comments and asked if she could give Tenney a “motherly hug.”  Tenney agreed, since O’Neil was blocking the doorway.  Tenney testified that O’Neil gave him an erotic embrace, pressing her breasts into him, putting her lips to his neck and his ear, and rubbing her hands up and down his back and “tailbone.”  Tenney told O’Neil that he wanted to return to work, but O’Neil pressed into him harder and pushed him backwards. Tenney tried to break free and O’Neil kissed his neck and ear and told him that she loved him and that God had sent him to her.  Finally, O’Neil allowed Tenney to leave.  Tenney described the incident as an “erotic encounter.” 

Tenney testified that these incidents have depressed him, made him suicidal, and have caused extreme psychological distress. He has had to see a therapist and a psychiatrist, who prescribed medication for his anxiety.

In making a claim for Intentional/Reckless Infliction of Emotional Distress, Tenney must prove that the treatment he suffered from his co-workers and management was “extreme and outrageous conduct” that “intentionally or recklessly” caused him serious emotional distress.   Specifically, Tenney must prove:

(1)
That the defendant intended to cause the plaintiff serious emotional distress,

(2)
That the defendant’s conduct was extreme and outrageous, and 

(3)
That the defendant’s conduct was the proximate cause of plaintiff’s serious emotional distress.

With respect to the requirement that the conduct alleged to be “extreme and outrageous,” the Supreme Court of Ohio has adopted the following position:

“‘Liability has been found only where the conduct has been so outrageous in character, and so extreme in degree, as to go beyond all possible bounds of decency, and to be regarded as atrocious, and utterly intolerable in a civilized community. *** The liability clearly does not extend to mere insults, indignities, threats, annoyances, petty oppressions, or other trivialities. The rough edges of our society are still in need of a good deal of filing down, and in the meantime plaintiffs must necessarily be expected and required to be hardened to a certain amount of rough language, and to occasional acts that are definitely inconsiderate and unkind.’”

In reviewing these incidents, the court then addressed the claims Tenney made against the individual defendants, Larson and O’Neil.
LARSON

Tenney alleged that Larson shouted obscenities at him without cause and was involved in writing graffiti about Tenney on the bathroom wall, ridiculing his homosexuality.  By themselves, these actions do not rise to the level of “extreme and outrageous conduct” that would support a claim for intentional infliction of emotional distress. The law is clear that liability does not attach to mere insults and indignities, such as Larson’s conduct.  

In short, the courts have failed to find mere offensive and insulting conduct actionable even when directed at a particular individual.  Consequently, the lawsuit against Larson was dismissed.

O’NEIL
In reviewing the claim Tenney made against O’Neil, the court examined derogatory comments she made about homosexuals to Tenney and the incident in which she groped him.  Again, as with Larson, O’Neil’s comments to Tenney were merely offensive, which do not constitute an IIED claim.  Even though these comments were offensive, they are not so outrageous as to be deemed “utterly intolerable in a civilized community.”

However, O’Neil’s groping of Tenney presents a different issue.  This is the kind of conduct that is truly “extreme and outrageous.”  Tenney’s claim that O’Neil groped him, put her lips to his neck and ear, rubbed up against him and pushed into him in an erotic manner, exceed all possible bounds of decency in a civilized society, whether committed by a male or a female.  Clearly, such actions toward Tenney would constitute intentional acts of offensive touching.  The most offensive aspect of this incident lies in the fact that O’Neil was aware of Tenney’s homosexuality, which demonstrates the inherently offensive nature of the contact.

When viewed in that light, it is clear O’Neil was not seeking personal sexual gratification for herself, but was instead deliberately humiliating and inflicting emotional distress on Tenney.  The touching was incidental to the mental abuse in this case.  

GENERAL ELECTRIC

The remaining claim is General Electric for Intentional/Reckless Infliction of Emotional Distress.  General Electric does not contest that it had knowledge of the harassing incidents suffered by Tenney.  Still, General Electric argues that it cannot be held liable for the conduct of its employees toward Tenney because such conduct was outside the scope of their employment. 
However, the court reasoned that the Supreme Court of Ohio decided Kerans v. Porter Paint Co., that:
“An employer has a duty to provide its employees with a safe work environment and, thus, may be independently liable for failing to take corrective action against an employee who poses a threat of harm to fellow employees, even where the employee’s actions do not serve or advance the employer’s business goals.”
Under Kerans, General Electric could be held liable for failing to take corrective action regarding the harassment of Tenney where such failure rose to the level of intentional conduct and was of such an extreme and outrageous character such that it would be considered utterly intolerable in a civilized community.

The court then reasoned that the incident that stands out in this case is the sexual groping of Tenney by O’Neil, which is the very definition of “extreme and outrageous.”  In addition, when considering the other harassing incidents committed in this case along with O’Neil’s groping of Tenney, a pattern of inaction by General Electric emerges.  General Electric stood by when Tenney was struck by glass in the incident involving Lissi and Hivick; it allowed sexually explicit graffiti to remain on its walls for months; it allowed some employees to make pig noises at Tenney for months before putting a stop to it; and, finally, the incident in which O’Neil gave her obtuse opinions about Tenney’s homosexuality. 

These multiple acts over a period of time, combined with General Electric’s failure to effectively address these acts have the cumulative effect of creating an atmosphere of “extreme or outrageous conduct.”  

General Electric may not have officially condoned the actions against Tenney, but it allowed the actions to persist and accumulate over the years Tenney has been employed there.  There is nothing in the record which suggests that management ever fired, demoted, transferred, or even meaningfully disciplined certain employees in response to these reports. 
Consequently, the court also found in favor of Tenney against General Electric for IIED.
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