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Negligent Hiring & Retention:

Liability Ends When The 
Employment Relationship Ends

In Abrams v. Worthington, 169 Ohio App.3d 94, 2006-Ohio-5516, Charles M. Worthington and Michael Worthington owned and operated a business named “A Family Moving Company,” which primarily provided household moving services.  In mid 2001, the Worthington’s employed Chad Sullivan as one of their movers.  
During the hiring process, Sullivan completed an application form that asked for his personal data, his employment history, and his driving experience.  Sullivan was also interviewed by a manager of the Worthington’s.  However, neither the application form nor the interview uncovered Sullivan’s criminal record, which included convictions for theft, burglary, and receiving stolen property. 
At the time the Worthington’s hired Sullivan, they already employed Sullivan’s brother, Shawn Scott, as a mover.  The Worthington’s considered Scott a hard-working, well-mannered employee.  
A few months after Sullivan was hired, Jeffrey and Joyce Abrams hired the Worthington’s to move their belongings into their newly-built house in Pataskala, Ohio.  Chad Sullivan was one of the movers who helped move the Abrams into their new home.

But unlike his brother, Chad Sullivan did not prove to be a good employee. So, in January 2002, the Worthington’s terminated Sullivan’s employment because of his bad attitude, poor work performance, and unreliability. 

Approximately two months after Sullivan was fired, on the night of March 14, 2002, Sullivan and four or five accomplices attacked Jeffrey Abrams in his backyard.  They dragged him into his home, where they bound him and his wife.  These assailants beat Jeffrey Abrams’ and stole items from their home, including Joyce Abrams’ engagement ring, before driving away in the Abrams’ car. 

Ultimately, the Pataskala Division of Police arrested Sullivan for his participation in the home-invasion robbery.  

On March 11, 2004, the Abrams filed a lawsuit against the Worthington’s for negligent hiring and negligent retention.  The Abrams alleged that they were injured because the Worthington’s failed to exercise reasonable care in hiring and retaining Sullivan. 

Although Ohio has long recognized negligent hiring and negligent retention claims as being legitimate causes of action, the court found for the Worthington’s. 

Under Ohio law, if an employer employs an incompetent person in a job that brings him into contact with others, then the employer is subject to liability for any harm the employee’s incompetency causes if the employer did not exercise “reasonable care” in hiring the person. Liability for negligent hiring and negligent retention occurs when an employer hires an individual with “a past history of criminal, tortious, or otherwise dangerous conduct … which the [employer] knew or could have discovered through reasonable investigation.”

In order to prevail on a negligent hiring or negligent retention claim, the Abrams had to prove the basic elements of negligence, which include:

· That the Worthington’s owed them a duty to keep them safe from Sullivan,

· The Worthington’s breached this duty,

· This breach was the proximate cause of their injuries and

· The Abrams suffered damages as a result of the Worthington’s negligence.

In Ohio, whether or not one party owes a “duty” to another person depends upon whether or not the injury to the plaintiff was “foreseeable.”  The test for foreseeability is whether “a reasonably prudent person would have anticipated that an injury was likely to result from the performance or nonperformance of an act.” 
However, foreseeability alone does not necessarily mean that the Worthington’s owed the Abrams a duty to keep them safe from Sullivan.  Even if an injury is foreseeable, a defendant has no duty to protect a plaintiff from or to control the conduct of a third person.  In such situations, a duty only arises if the defendant shares a “special relationship” with the plaintiff, which in this case were the Abrams, or with the third person, which in this case was Sullivan.  These “special relationships” include the employer and employee relationship.

Therefore, due to the nature of the employer/employee relationship, an employer has a duty to prevent foreseeable injury to others by exercising reasonable care when it hires its employees, which includes performing background checks.  

However, in this case, the employment relationship between the Worthington’s and Sullivan was over by the time Sullivan robbed the Abrams.  Without this “special relationship,” the Worthington’s did not owe a duty to the Abrams.  Therefore the court found for the Worthington’s. 

It is important to note that in order to owe a “duty” to another party in negligent hiring and negligent retention cases, there must be an employment relationship and a foreseeable injury.  Even though Sullivan’s actions might have been foreseeable due to his history of violent and larcenous criminal behavior, since he was no longer an employee, the Worthington’s did not owe the Abrams any duty to keep them safe from Sullivan.

WHAT DOES THIS MEAN TO HUMAN RESOURCES?

CLEARLY, employers must take “reasonable measures” to ensure that they are not exposing their customers, employees or vendors to any foreseeable risks from the people they hire and retain.  This case is important not only because it reiterates that fact, but it also tells employers that they can minimize their exposure to risk by acting when they discover that a current employee does in fact pose a foreseeable (“reasonable”) risk to others.  Therefore, not only should employers be diligent when they hire new people, but they should also act appropriately in the future if they discover a current employee poses such a risk.  In doing so, employers can limit their liability.

Various Potential Solutions

In order avoid potential problems and protect themselves from negligent hiring and negligent retention lawsuits, employers should seriously consider adopting the following precautions:

1. All applicants should be required to complete an application, which should grant the employer written permission to check the applicant’s references. The application should also release all parties from liability for providing such information

2. No applicant should be hired until all the required pre-employment checks have been completed.

The proper background checks that are needed for each position should be conducted, such as criminal checks, drug tests, driving records, if driving is a part of the position, and so on.

3. All employment applications should be reviewed, looking for gaps in employment, suspiciously short terms of employment, any unusual entries or omissions, and, of course, any criminal convictions, especially those related to violent behavior.

4. Check with each reference and with each former employer regarding the applicant.  Written notes should be taken and retained.  Specific questions regarding the applicant’s character traits should be asked relevant to the position for which the applicant has applied.

5. If the application or background checks raise any questions in the employer’s mind, either the applicant should be disqualified from consideration or further inquiries should be made into the applicant’s background.  However, since a uniform ban on hiring applicants with criminal records has been held by some courts to have a disparate impact on minorities, employers should disqualify an applicant due to a criminal conviction only if the conviction is related to the candidate’s fitness for the particular position.  

(It is also important to note that in most states, employers may refuse to hire an applicant based on a previous conviction related to the applicant’s fitness for the position, but employers are not allowed to use previous arrests as the basis for such decisions.)

6. As for current employees, review all complaints made regarding employees and address these problems immediately.  If the misconduct involves an act of violence, failure to discharge the employee may very likely lead to employer liability for the future acts of the employee.

7. Implement Employee Assistance Programs to help employees deal with stress, marital problems, substance abuse, and so on.

8. Consider performing additional background checks whenever employees change jobs within the organization or whenever a reasonable suspicion of unlawful or questionable behavior arises.

9. Train managers in workplace violence issues and how people deal with stress and burnout, particularly regarding layoff and reorganization situations, as well as how to spot signals which may indicate possible employee violence.
10. Establish, publicize and enforce a strong anti-violence and anti-threat policy, which includes requiring employees to report any acts of violence or threats made towards others in the workplace.  Additionally, a “threat of violence” assessment team should be established to investigate such reports.  This team should be comprised of employees from at least human resources, legal counsel and security.

11. An anonymous or confidential hotline for employees should be established through which employees can report such incidences.

12. If an incident does occur, it should be determined whether the offending employee should be required to undergo assessment before being allowed to return to work.

13. Seek the assistance of legal counsel before acting.

For More Information on Negligent Hiring, Negligent Retention and how to best protect your organization, please feel free to contact Scott directly at 614-367-0842 or through his website at www.scottwarrick.com.  
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