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Ohio’s Terrorism Act

Ohio’s Terrorism Act, which became effective in April 2006, requires individuals and organizations who wish to become employed by a public employer or conduct business with a public entity or obtain certain licenses issued by the state of Ohio to complete a form certifying that they have not provided financial assistance or support to any terrorist organization.

This form, known as the “Declaration Regarding Material Assistance/Non Assistance to a Terrorist Organization” or the “DMA,” was created by the Ohio Department of Public Safety.  Its purpose is to provide the state with an additional tool to deter and prosecute acts of terrorism within Ohio.  The DMA is basically a six-question document that must be completed by certain individuals and organizations to certify that they have not provided any “material assistance” to any terrorist organization listed on the Terrorist Exclusion List (“TEL”).  The DMA forms and the TEL can be found on the Ohio Homeland Security Web site at http://www.homelandsecurity.ohio.gov/hls.asp. 


The following individuals and organizations must complete a DMA:

(1) All candidates under final consideration for employment with the state, instrumentalities of the state, and political subdivisions of the state;

(2) Applicants for a business contract or to receive funding (in an annual aggregate amount greater than $1,000) from the state, any instrumentality of the state, and any political subdivision of the state; and 

(3) Applicants for certain state issued licenses, including licenses issued by Ohio’s Departments of Agriculture, Commerce, Health, Natural Resources, Public Safety, Transportation, Environmental Protection Agency and by the Ohio Attorney General’s Office, Medical Transpiration Board, Board of Sanitarian Registration, and Secretary of State’s Office.
A separate DMA form exists for each type of applicant. 

Public agencies are required to supply the proper DMA form when they are hiring an employee, entering into a business contract, providing funding, or issuing a license.  The public agency must retain the completed DMA for its records.  If the applicant answered “no” to each of the questions on the DMA, then no further action is required.

However, if the applicant either 

(1) Answers “yes” to one or more questions or 

(2) Fails to answer “no” to one or more questions, 

… then the public entity may not employ, issue a license to, conduct business with or provide funding to the applicant.  In addition, the agency or entity must notify the Department of Public Safety’s Division of Homeland Security that it has denied an applicant due to a positive response on the DMA.

The failure to disclose any material assistance that might have been provided to a terrorist organization, or knowingly making any false statements on the DMA, constitutes a fifth degree felony.

Any person who has been denied employment, a contract, funding, or a license may request a review of the denial by submitting the request to the Department of Public Safety’s Division of Homeland Security by certified mail.  The Department can void the denial under certain circumstances. 

A public employer may terminate any employee who engages in any activity that would result in a positive response on the DMA if it were to be administered again.  However, the employer must first follow certain hearing procedures outlined under either an applicable collective bargaining agreement or state law.

Religious Accommodation Need Only Be
“Minimal Hardship”
In Noesen v. Medical Staffing Network, No. 06-2831 (7th Cir 05/04/2007), Neil Noesen was assigned to work at Wal-Mart through a staffing agency, Medical Staffing Network.  Noesen went to work at Wal-Mart as a pharmacist.  

However, being a devote Catholic, Noesen had religious objections to dispensing contraceptives.  The Wal-Mart pharmacy where Noesen was assigned to work filled an average of 250 prescriptions and answered hundreds of pharmacy-related questions every day.  Approximately 10 percent of the prescriptions filled at this pharmacy were contraceptives. 

Still, in an attempt to accommodate Noesen, Wal-Mart had other pharmacists fill any orders for contraceptives.  Wal-Mart even had all of the contraceptive orders placed in a separate basket so Noesen would not have to touch the prescriptions.  Therefore, as a result of this reassignment of duties, Noesen did not have to fill birth control prescriptions, take customer orders for birth control pills, or handle birth control items. 

However, Wal-Mart soon discovered that Noesen’s objections to contraceptives interfered with its operations.  If a customer phoned in a prescription for birth control pills and Noesen took the call, he would put the customer on hold and walk away without alerting anyone else of the order.  Whenever a customer would come to the counter with a birth control prescription, Noesen would walk away without telling anyone that the customer needed assistance. 

Wal-Mart fired Noesen for these actions.  Noesen then sued Medical Staffing Network for failing to accommodate his religious beliefs under Title VII.

Title VII requires employers to reasonably accommodate employees’ religious practices unless that accommodation would be an undue hardship.  The court reasoned that an “undue hardship exists when a religious accommodation would cause more than minimal hardship to the employer or other employees.”
“It is undisputed that Wal-Mart’s relieving Noesen of all telephone and counter duties would have shifted his share of initial customer contact to other pharmacy staff,” the appeals court said.  It then found that “an accommodation that requires other employees to assume a disproportionate workload (or divert them from their regular work) is an undue hardship as a matter of law.”

Therefore, the 7th Circuit decided it would indeed be an undue hardship on Wal-Mart to accommodate Mr. Noesen’s religious belief’s because it would require shifting all of Noesen’s phone-answering duties and customer counter duties to other employees.  The court said Wal-Mart should not be required to increase the duties of other employees or to re-assign other employees in order to accommodate an employee’s religious beliefs. 

Ohio’s Health Insurance Laws Change

Beginning in 2007, two new laws governing health insurance plans in Ohio will take effect: The “Mental Health Parity Act” (Senate Bill 116) and the “Small Group Reforms Act” (Senate Bill 5).

Mental Health Parity Act

Beginning in September 2007, Ohio law will require that health insurance policies provide “parity” for coverage for the diagnosis and treatment of certain mental health conditions.  All individual and group health plans offered by HMOs and health insurers in Ohio must cover mental illnesses on the same terms and conditions for the diagnosis and treatment of all physical diseases and disorders.

This mandate will apply to all private and public employer self-funded group plans unless precluded contradicted by federal law.  Generally, self-funded ERISA plans are exempt from all state benefit mandates, which would include this new mental health parity law. However, governmental plans and plans sponsored by church-related organizations will most likely be required to comply.  Under the new law, only “biologically based mental illnesses,” such as schizophrenia, schizoaffective disorder, major depressive disorder, bipolar disorder, paranoia and other psychotic disorders, obsessive-compulsive disorder, and panic disorder, must be covered.

In an effort to guard against the possibility that this new law will result in significant cost increases, the bill provides that if an HMO or health insurer can demonstrate that these new requirements result in a cost-increase of one percent or more for all of its policies, it will be exempt from having to comply.  Employers may also obtain an exemption from the Ohio Department of Insurance by demonstrating that complying with these new requirements will increase its health care costs by more than one percent.

Ohio’s Mental Health Parity Act applies to all such policies, contracts and agreements issued or renewed in Ohio on or after September 26, 2007. 

Small Group Reforms Act 

Currently, Ohio law allows employers to join Health Care Alliances to help obtain better insurance rates and to minimize the high administrative costs involved in buying health insurance.  Ohio’s Small Group Reforms Act makes it easier for small employers to establish a Health Care Alliance by reducing the minimum number of participants required in the Alliance to 1,000 and by allowing employers with up to 500 employees to participate in an Alliance. (Current law requires a minimum of 2,500 participants and allows employers with up to 150 employees to participate).

Ohio’s Small Group Reforms Act also allows employers participating in a Health Care Alliance to limit eligibility to those employees who work a minimum of 25 hours per week, which is an increase from the current 17.5 hours per week. 
Ohio’s Small Group Reforms Act also provides increased flexibility for pricing health insurance sold to small employers, which are those plans covering 2-50 lives.  Under the new law, there will be a broader range of rates that an insurer may charge to small groups. The limits, or “rating bands,” will be increased to allow rates to vary as much as 40% from the “midpoint rate” charged by the insurer.  In addition to that general rating flexibility, the law will permit insurers to apply a “low claims discount” of up to 5%.

Information Regarding Out-of-Pocket Costs

By September 2007, insurers and HMOs in Ohio must have a system in place to provide information to people who are covered by a health benefit plan regarding the potential out-of-pocket costs for services provided by in-network providers.  This requirement applies to insurance and HMO plans offered to employers of all sizes.

Regulation of Discount Medical Plans

Discount medical plans will now be subject to state regulation.  These regulations are intended to ensure that consumers are aware that these “discount arrangements” are not “insurance.” 

Unless otherwise stated, Ohio’s Small Group Reforms Act became effective as of March 23, 2007.
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Scott Warrick’s Human Resource Consulting, Employment Law and Training Firm specializes in:

· PREVENTING Employee Problems from happening and 

· Training Managers and Employees ON-SITE in over 35 topics and

Scott was the highest rated workshop presenter at both the 
2006 and 2003 SHRM National Diversity Conferences.  
Scott travels the country presenting his revolutionary “Tune Your Nobs!  Becoming An Emotionally Intelligent Communicator” and his “Intolerance of Intolerance Skill-Based Diversity/Tolerance Program,” which focuses on the FOUR BASIC SKILLS needed to combat ANY type of bigotry/bullying employees encounter in the workplace, rather than the traditional “Cultural-Based” types of programs that focus on only a few select different cultures.

Scott’s clients include Ohio Department of Administrative Services, The Gap, Area Agency on Aging, Skyline Chili, The Ohio Supreme Court, Heinz Frozen Foods, Fayette County Hospital, Honeywell, Caraustar International, Utah State Workforce Development, etc. 
Scott’s academic background and awards include:

· Masters degree in Labor and Human Resources:  The Ohio State University 

· Capital University College of Law (Class Valedictorian (1st out of 233))

· Lifetime Senior Professional in Human Resources (SPHR) accreditation

· The Human Resource Association of Central Ohio’s Linda Kerns Award for Outstanding Creativity in the Field of Human Resource Management and the Ohio State Human Resource Council’s David Prize for Creativity in Human Resource Management

Solving Employee Problems BEFORE They Happen!
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