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HOLIDAY CAUTIONS FOR EMPLOYERS

For many employers and employees, the holidays are a time of cheer and thanksgiving.  The same is true of many plaintiff lawyers as well.  Unfortunately, employers make some simple mistakes each year that leads to litigation. 

So, here are some general guidelines to follow as you and your employees enjoy this holiday season without the company of a plaintiff attorney.

Alcohol
Many organizations have some sort of a holiday celebration, and most often, alcohol is served. The legal issue here is whether employers are liable if employees drink too much at the employer’s event, drive under the influence of alcohol and then cause an accident that injures themselves or others. 

The law on this issue varies from state to state.  However, some general guidelines do exist.

First, employers have GREAT exposure if they serve alcohol to minors.  It is important to note that serving alcohol to a minor is a criminal offense.  Therefore, even if the minor drinks alcohol and no one is injured, the employer is still liable … criminally.  

Additionally, if minors are served alcohol at an employer’s “holiday party,” then drive under the influence and cause an accident, the employer will most assuredly find itself in a lawsuit since state law says the minor was not to be given alcohol in the first place.  In the end, the employer will probably lose the lawsuit filed on by of ANYONE involved in such accidents ... including the minor’s parents or legal guardian. 

Employers should make it clear in their pre-party communications that minors, which in most states now is under the age of 21 for alcohol consumption, cannot drink alcohol at the upcoming event, and if they do drink, or if any employee supplies alcohol to these little tikes at the event, all such individuals will be terminated.  

Also, ask those who dispense the alcohol to keep an eye out for those who look too young to drink and to card individuals if they have any doubt. 
THE BOTTOM LINE:  

MINORS ARE TO NEVER BE SERVED ALCOHOL AT COMPANY EVENTS.
A little due diligence goes a long way here.

The result is less clear if the employee is an adult.  In some states, “social host” liability is restricted to the service of alcohol to minors.  However, even in those states in which “social host” liability is generally restricted to minors, the case law often suggests that employers could be held liable for any accidents caused by the employee’s intoxication.

Obviously, the safest approach, from a legal perspective, is to supply no alcohol.  However, this may not be practical or desirable.  Therefore, where alcohol is provided, following a few simple guidelines should help to minimize the employer's risk of being negligent. 

Employers should make it VERY clear to employees that they are to limit their consumption so as to avoid being under the influence.  It should also be clear that you do not expect anyone to drive who might become intoxicated. 

It is a good idea to have someone serve the alcohol to your employees rather than allowing them to serve themselves.  This not only gives the servers the opportunity to flag employees who drink too much, but it also may deter employees from pouring too many drinks for themselves. 

Employers should also consider establishing a maximum number of drinks that individuals are to be served.  Distributing drink tickets to employees tends not to be a very effective strategy.  Employees often just give their tickets to the heaviest drinkers.  A more effective strategy is to put a fluorescent stamp on an employee’s hand every time the employees gets s drink, and then limiting the number of stamps an employee can receive. 

It is also a very good idea to make taxicab vouchers available for employees to use without having to go to a manager.  While a few employees may abuse the privilege, it is a small price to pay compared to the bigger risk that may be looming out there.

Of course, all managers should be reminded to watch out for individuals who are visibly intoxicated.  Intoxicated individuals should be asked to surrender their car keys.  If they refuse, managers should warn the employee in advance that he/she will call the police and the police will be waiting for them when they get home, most employees will certainly capitulate and turn over their keys.
It is also a good idea to have portable breathalyzer tubes available for employees to voluntarily test themselves if they, or their spouses or significant others, believe they have had too much to drink.

Employers should also consider having “last call” an hour or two before the end of the party. 

And finally, make plenty of non-alcoholic beverages and tasty food available.  Many employers serve alcohol before dinner and allow the alcohol a couple of hours to dissipate. (Luckily, many people who drink too much are also gluttons, so this helps stave off intoxication.)

Harassment
Many employees exchange gifts during the holidays.  Most gifts are in good taste and all in good fun.  However, others are not.  

There are always a few employees who will want to give their co-workers sexually suggestive or otherwise inappropriate gifts (e.g., a Victoria's Secret negligee, offensive photos, offensively shaped candy, etc.). 

Employers should therefore remind employees that any gifts they give to their co-workers should be appropriate for the workplace.  Employees should be told to avoid offering gifts that are sexually suggestive or otherwise inappropriate. 

These guidelines become particularly important if the employer itself organizes the gift exchange.  

And as amazing as it may seem, employees should also be reminded that they should not engage in inappropriate behavior at company functions.  While holiday parties should be fun, employees still need to remember that they are with co-workers.  The mere fact that a holiday party may be off site and may take place outside of normal working hours does not give employees the license to engage in inappropriate behavior.  

(One year, I had a manager lick icing off one of his female employee’s lips … while her husband was sitting there holding her drink.  That was bad.)

Of course, all managers and employees should be trained in illegal harassment.  Managers should be reminded of their roles at these functions and to keep their eyes and ears open for such behaviors and take corrective action immediately if and when they see them.  (This includes refraining from licking the help.)

Invitations to the Holiday Party
Should temporary and leased employees be invited to a holiday party?  Well, if you do not invite them, they may feel like second-class citizens.  If you do invite them, these individuals could use the invitation to argue that they are regular employees. 

Avoiding this problem is simple:  Address the invitations to “company employees and other guests,” thus making clear that temporary and leased employees are among the guests you are inviting. 
If you are inviting spouses, you may wish to broaden the invitation to include “significant others.”  Many employees in committed relationships may feel excluded if the invitation is limited to spouses.  (This is clearly a diversity tolerance issue.)  
While all employees should be encouraged to attend the event, supervisors and managers should be reminded not to push employees who do not want to attend the event.  There may be a number of personal, and legally protected, reasons why an employee may choose not to attend.  For example: 

The employee may be a recovering alcoholic and may be uncomfortable in such situations.

The employee may be a Jehovah’s Witness and does not celebrate holidays.

The employee may be gay or lesbian and may not feel comfortable bringing his/her same-sex partner.

Holiday Decorations
Many employees decorate their offices or work areas with holiday decorations.  But what if someone is offended by such decorations? 

This is a diversity and tolerance issue.  The holidays present a challenge in this area, which is in reality a great opportunity for employees to learn about each other’s beliefs, customs, etc.  Some employees celebrate Christmas, while others celebrate Kwanzaa, and others celebrate Hanukah.  Employers may also discover that their employees do not celebrate any holiday at this time of year, such as with Jehovah’s Witnesses.  Employers may also discover they have a Wicca or two employed.  It is a great time to explore and better understand our differences.  (If you cannot do this at the holidays … when can you?)

If an employer allows employees to decorate their offices with pictures and other ornaments throughout the year, it will most likely be viewed as discriminatory to say that these decorations cannot relate to a religious holiday.  Similarly, an employer could not allow an employee to decorate for Christmas but not for Kwanzaa. 

Of course, as with most workplace rules, employers generally may impose reasonable restrictions relating to the size, place and manner of such expression. 

However, an employer would most likely find itself on the wrong side of the law, and would incur an employee and public relations disaster, to prohibit religious expression during the holiday’s altogether.  This most probably would extend to religious decorations. 

In this regard, it is important to distinguish between the employee's decorations and the employer’s decorations.  For both legal and employee relations reasons, employers do not want to be perceived as endorsing or supporting one specific religion over another, unless, of course, the employer is itself a religious organization. 
As a result, employers may wish to acknowledge the “holidays” generally as opposed to only one (Christmas) or two (Christmas and Hanukkah) holidays in particular.  

This logic also relates to how the company’s “holiday party” is entitled.  It is better to refer to the seasonal party as a “holiday party” as opposed to a “Christmas Party.”  However, it is important to remember that not everyone is Christian … and that fact should be taken into consideration.  (We do have religious freedom in this country … don’t we … or do we?)
And finally, employers should remember that some individuals celebrate their “core holidays” at different times of the year … or they do not celebrate holidays at all.  This certainly does not mean that employers should not celebrate the holiday season.  Instead, employers should remember that the holiday spirit is alive and well in one form or another throughout the year … and that should be celebrated.
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