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CALLING POLICE AS A PROTECTED ACTIVITY
In Scarbrough v. Board of Trustees, No. 07-10195  (11th Cir 10/22/2007), Dushun Scarbrough began working for Florida A&M on August 10, 2004 in the School of Nursing as an Academic Advisor for Student Affairs.  He was recruited to work for Florida A&M by Kimberly Davis, who was Scarbrough’s direct supervisor after he was hired. 

Shortly after he was hired, Scarbrough alleged that he was subjected to inappropriate and unwanted sexual advances by Davis, which he consistently rejected.  On one occasion in September 2004, he was told to meet Davis at her home on a Saturday for a mandatory meeting, which is when Davis made an overt sexual advance toward Scarbrough.  Scarbrough immediately left Davis’ home.  As a result, he suffered severe hostility from Davis in the workplace.  Specifically, Scarbrough alleged that Davis overloaded him with job duties, including some of Davis’ own responsibilities, and verbally abused him in the workplace. 

Later in September, and throughout the fall semester, Scarbrough spoke separately with Carrie Gavin, an officer in the Florida A&M Equal Opportunity Programs office, and with Cornelia Porter, the Dean of the School of Nursing, about the incident at Davis’ home and the ensuing episodes of hostility and mistreatment.  
In October 2004, an opening for a Student Coordinator position was announced in the School of Nursing at Florida A&M.  Porter interviewed Scarbrough for the Coordinator position and, on December 16, recommended that he be hired for this position.  Then, Dean Porter left for holiday vacation. 

On December 22, 2004, Davis confronted Scarbrough in his office, verbally attacked him with abusive and profane language, spit on his face, and knocked papers out of his hands.  Scarbrough then took a leave of absence for the rest of the year.  Scarbrough did not return to campus until January 3, 2005. 
Scarbrough’s tire was then slashed at his home, and a neighbor reported that a car similar to Davis’ had driven away at the time of the incident.  On January 10, Davis, who had become aware of the complaint filed against her, confronted Scarbrough about an office telephone bill, used profanity, and threatened him with violence.  In response and out of fear for his personal safety, Scarbrough immediately called the campus police and sought an injunction against Davis.  A police officer visited Scarbrough in his office, and Scarbrough told the officer that if he were a “woman,” the university would have addressed the problem “a long time ago when [the] harassment first began.” Scarbrough then went immediately to the county courthouse to get the injunction papers signed and, that same day, gave Porter a copy of the police report and injunction papers.  Although Dean Porter had previously recommended Scarbrough for the position of Student Affairs Coordinator in December, she withdrew her recommendation after receiving those papers on January 10 and fired Scarbrough the next day, January 11, for “unprofessionalism.” 

Scarbrough then filed this lawsuit against Florida A&M for sexual harassment and retaliation.  Florida A&M maintains that Scarbrough’s involvement of the police in his dispute with Davis was unnecessarily disruptive and therefore adequate grounds for termination of his employment. 
In reviewing this case, the court stated that even though involving the police in an employment dispute is not always a protected action, it is in this case.  Scarbrough was clearly taking steps to protect himself from further retaliation, and reporting this illegal behavior to the police was inextricably intertwined and interrelated with Davis’ sexual harassment.  Therefore, filing such a report with the police cannot be deemed the “unprofessional” conduct for which an employee can be terminated.
Accepting Florida A&M’s rationale would, for example, permit the termination of an employee who reported a rape by a supervisor to the police.  An employee cannot waive his right to police protection simply because police involvement may be disruptive to the workplace.  Therefore, calling the police in this instance constituted a protected activity under Title VII since it was inextricably intertwined and interrelated with the sexual harassment suffered by Scarbrough.

WHAT DOES THIS MEAN FOR HUMAN RESOURCES

In short:

You cannot retaliate against employees who take any actions related to an illegal harassment charge or complaint under Title VII.  

Scarbrough called the police because of the threats he had suffered from Ms. Davis, as well as due to the vandalism to his car which could be reasonably tied to Ms. Davis.  Whenever an employee who has filed an illegal harassment or discrimination complaint or charge is disciplined for any reason, human resources should ask itself:
“Can I show that this action I am taking against this employee is not at all related to this complaint or charge filed by the employee?” 
If you cannot show this, then you had better re-examine taking any actions against the employee.

It is also important to note that if this case had occurred in such stateS as Ohio, the employee could have also filed a “breach of public policy” claim.  In Greeley v. Miami Valley Maintenance Contractors (1990), 49 Ohio St.3d 228, the Ohio Supreme Court held that the employment-at-will doctrine would not protect an employer from a claim of wrongful discharge if it terminates an employee for reasons that clearly contradict “public policy,” as defined by the state legislature through Ohio statute.  Since then, the courts have further held that such public policy protections may be based upon state or federal statutes, the state’s constitution, the U.S. Constitution, any state or federal administrative rule or regulation, or possibly upon the state’s common law, even if such laws, regulations or customs would not ordinarily apply to that employer.
In Simonelli v. Anderson Concrete Co. (1994), 99 Ohio App.3d 254, the Tenth District Court of Appeals held that firing an employee for speaking with an attorney may violate the state’s public policy doctrine.  The court reasoned that the “Code of Professional Responsibility,” which has statewide application, articulates the public policy that the citizens of a state are entitled to access professional legal services.
In applying this reasoning to Mr. Scarbrough’s situation, clearly, the laws of the state apply to everyone.  So, it is the public policy of the state to allow citizens to have access to the protection of these laws.  Therefore, in many states, Mr. Scarbrough could have also filed a lawsuit based upon breach of public policy for Florida A&M’s attempt to prevent him from exercising his rights under the laws of the state, which might also result in personal liability for the supervisor involved.
FMLA, LIGHT DUTY AND PAY

In Hendricks v. Compass Group, No. 03 CV 0079 (7th Cir. 2007), Susan Hendricks was employed as a utility driver for Canteen Vending, paying her $12.23 per hour.  In this role, Hendricks performed maintenance duties and traveled to fill, repair, and clean the company’s vending machines. On June 2, 2003, she suffered a rotator cuff injury while at work. 
Hendricks went onto workers’ compensation leave, then returned to work one week after her injury.  However, since she was unable to resume her duties as a driver, she went on light duty.  While on light duty, Hendricks did office work for twenty-five hours per week earning $9.00 per hour.  A few weeks later, on July 28, 2003, Hendricks had surgery on her shoulder, and three days later, she requested to return to work on light duty.  Her doctors restricted her from lifting over ten pounds, lifting anything above her shoulder, and any repetitive lifting.  Hendricks therefore worked in this light duty capacity until her employment with Compass Group ended in March of 2004. 
Hendricks filed suit seeking recovery of the $3.23 per hour pay differential between her wages as a utility driver and the wages she received while on light duty.  She asserted that while she was on light duty she was entitled to receive her full rate of pay.
In reviewing this case, the court first looked to the FMLA’s regulations regarding the payment of wages, which state that:

An employee may receive compensation while on FMLA leave either through the use of sick or vacation leave or through a workers’ compensation program. 29 U.S.C. § 2612(d)(2)
Under some workers’ compensation programs, however, a health care provider may certify that an employee is able to return to “light duty” work and an employee is free to accept that light duty work or continue on unpaid FMLA leave.  If the employee elects to continue on unpaid FMLA leave, he may no longer be entitled to collect payment under his workers’ compensation program.  

Hendricks argued that while she was working on “FMLA light duty” for $9.00 an hour she was entitled to the $12.23 an hour that she was paid as a utility driver.  Citing the FMLA’s regulations (C.F.R. § 825.220(d)), Hendricks asserted that she “did not take traditional ‘leave’ under the FMLA, but instead substituted light duty work in lieu of leave.”  Hendricks acknowledged that there are no statutes or regulations that directly supported her conclusion, but contended that her position is “in line with 29 U.S.C. §§ 2612(a)(1), 2614(a)(1), guaranteeing placement in an equivalent position upon her return from FMLA leave.” 

However, the court held that Hendricks’s interpretation of the FMLA statute and its regulations is incorrect.  The court reasoned that the FMLA’s regulations do not address the rate of pay an employee is to receive while on “light duty.”  Even though an employee may receive payment through workers’ compensation benefits while on FMLA leave and an employer may not require an employee to use paid leave time while receiving workers’ compensation, see 29 C.F.R. § 825.207(d), the FMLA does not require an employer to pay a certain pay rate while the employee is on leave or on light duty.  The FMLA only requires that an employer permit an employee to take up to twelve weeks of unpaid leave for illness and return to his prior post or an equivalent position. 

Therefore, the court found in favor of Compass Group on Hendricks’s FMLA claim because Hendricks failed to establish that she was entitled to receive her driver’s pay rate while she was working on light duty. 
WHAT DOES THIS MEAN TO EMPLOYERS?
In a recent national survey conducted by M. Lee Smith Publishers, 50% of the human resource professionals who responded identified the FMLA as the most difficult law they are trying to manage.  (Workers’ Compensation was second with 12% of the respondents identifying it as the most difficult law to try and administer.) 
In this same survey, 67% of the human resource professionals who responded felt that most of their employees did not abuse their rights under the FMLA.  However, 13% felt that they had widespread abuse and 11% felt they some abuse. 

All too often the question arises over whether or not an employer can offer light duty to an employee and if so, what rate of pay does the employer have to pay the employee.  In short, this decision simply reiterates the fact that the FMLA does not address the issue of pay.  So, if an employee chooses to accept a light duty assignment while out on FMLA leave, the employer can pay the employee the standard rate for the light duty assignment … even if the pay of the light duty assignment is less than the employee’s regular rate of pay.

It is also important to note that under 29 C.F.R. Section 825.220, the regulations state:
(d) Employees cannot waive, nor may employers induce employees to waive, their rights under FMLA. … This does not prevent an employee’s voluntary and uncoerced acceptance (not as a condition of employment) of a “light duty”' assignment while recovering from a serious health condition (see Sec. 825.702(d)).  In such a circumstance the employee’s right to restoration to the same or an equivalent position is available until 12 weeks have passed within the 12-month period, including all FMLA leave taken and the period of “light duty.”'
Therefore, the regulations state that employers may count an employee’s time spent working light duty assignments against the employee’s FMLA time if the employee has accepted the light duty position voluntarily.
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