I. FMLA LEAVE POLICY

A. Family and Medical Leave Act of 1993

1. General FMLA Coverage Information 

The Family and Medical Leave Act of 1993 (FMLA) requires covered employers to provide eligible employees up to 12 weeks of unpaid leave during any rolling 12 month period for one or more of the following reasons:

a) The birth of a son or daughter (“Birth Leave”),

b) The placement of a son or daughter for adoption or foster care (“Placement Leave”),

c) To care for a spouse or child, or parent who has a serious health condition (“Family Health Leave” or "Parental Illness Leave"), or

d) The employee’s own serious health condition that prevents the employee from performing the essential functions of his/her job (“Employee Health Leave”).

Company employees employed for at least 12 months and who have worked at least 1,250 hours in the 12 months immediately preceding their first day of the leave may qualify for FMLA leave.
If the Company employs both spouses, they are entitled to a combined total of 12 weeks of leave, rather than 12 weeks each, for Birth or Placement Leave or for Parental Illness leave.  Birth or Placement Leave must be taken within 12 months of the birth or placement of a child. 
On January 28, 2008, President Bush signed into law an amendment to the FMLA that required covered businesses to offer up to 26 weeks of unpaid leave to employees who are needed to provide care to wounded U.S. military personnel.  

This FMLA amendment also requires employers to provide 12 weeks of FMLA leave to immediate family members (spouses, children or parents) of soldiers, reservists and members of the National Guard who have a “qualifying exigency.”  Unfortunately, the new amendment does not define what is meant by the term “qualifying exigency.”  However, such “qualifying exigencies” will most likely include a covered family member being deployed overseas and a covered family member being recalled to active duty.  

Family Health Leave, Parental Illness Leave or Employee Health Leave may be taken on an intermittent or reduced leave schedule when medically necessary.
The Company may require an employee to temporarily transfer if the new position has equivalent pay and benefits and better accommodates the intermittent or reduced leave schedule than the employee’s regular employment position.  The Company may also require an employee to schedule his/her health and or mental condition treatments so they do not disrupt its operations if the health care provider agrees with such scheduling.

2. Notice and Certification

An employee ordinarily must provide 30 days advance notice when the leave is foreseeable.  If the leave is not foreseeable, the employee must give notice as early as practical.  The Company may deny or delay the start of FMLA leave if the eligible employee does not meet these notice requirements.  

The Company may require that a Medical Certification from a bona fide health care provider support a request for Family or Employee Health Leave.  The certification form is available from Human Resources.  Additional medical opinions may also be required.  

The employee may also be required to report into the Company on a periodic basis and inform the Company of the employee's condition and intent to return to work.  Failure to do so could result in a denial of FMLA leave.

The employee must provide a fitness to return to work certificate before the employee may return to work from an Employee Health Leave of 3 or more consecutive days.
3. Light Duty

Employees who qualify for FMLA Leave may be offered a light or modified duty assignment.  Employees have no obligation to accept a light duty assignment when on FMLA Leave.  However, if an employee’s leave qualifies for coverage under the FMLA and the employee accepts a light duty or modified duty assignment, then the duration of the employee’s light duty assignment will also count as FMLA leave.  
If an employee on FMLA leave declines a light duty assignment, the Company reserves the right to end the employee’s paid time off benefits, such as sick time, vacation time, disability payments, etc.
4. Paid or Unpaid Leave

The Company requires employees to first use any paid leave available, which will run concurrently with the employee’s FMLA leave.  Once all such paid leave is exhausted, the remainder of the FMLA leave shall be unpaid to provide a total of 12 weeks of leave.

The Company may designate any absence related to injuries for which the employee is receiving Workers’ Compensation or short or long-term disability benefits as also being FMLA leave.

If an employee on FMLA leave declines a light duty assignment, the Company reserves the right to end the employee’s paid time off benefits, such as sick time, vacation time, disability payments, etc.

5. Restoration to Position

Upon returning from FMLA leave, a covered employee will be entitled to be:

a) Restored to the position of employment held by the employee when the leave commenced, or 

b) Restored to an equivalent position with equivalent benefits, pay, and other terms and conditions of employment.
While on leave, an employee’s seniority is protected.  In addition, leave does not result in the loss of any employment benefit accrued prior to the date the leave began, except that employees are required to exhaust their accrued paid leave while on FMLA leave.

However, employees are not entitled to accrue seniority or other employment benefits during the period of leave, nor are they entitled to any right, benefit or position of employment other than that to which they would have been entitled if no leave had taken place.
6. Temporary Transfers

If an employee’s request for intermittent leave is foreseeable based on planned medical treatment, the employee may be required to transfer temporarily to an alternative position (with equivalent pay and benefits) in order to better accommodate repeated periods of absence.
7. Maintenance of Health Benefits

Group health insurance will be maintained for the duration of the FMLA leave on the same terms as if the employee had not taken the leave.  In some circumstances, the Company may recover the premiums it paid to maintain health coverage if an employee fails to return to work from FMLA leave.  If an employee returns to work from FMLA leave and the Company has paid the employee’s share of his/her health insurance premium while the employee was on leave, the Company retains the right to recover these premium payments from the employee.
8. Requests for Family and Medical Leave

If an employee feels he/she qualifies for leave under this policy, the employee should notify his/her Department Manager and contact the Company directly. 
9. Coordination With Other Leaves

FMLA leave will run concurrently with any approved leave under the Company’s Leave of Absence Policy.  

10. Notice of Return to Work

So that an employee's return to work can be properly scheduled, an employee on FMLA leave is requested to provide the Company with at least one week of advance notice of the date the employee intends to return to work. 
11. Failure to Return to Work

If an employee fails to return to work at the end of the approved leave period, the Company will assume that the employee has resigned. 
12. Key Employees

Employees who are within the highest-paid 10 percent of the Company's workforce (who are referred to as “key employees”) have certain limitations placed upon their rights under the FMLA.  If holding a “key employee’s” job for a given period of time would cause the Company “substantial and grievous economic injury” to its business, there is no obligation to restore the employee to his/her previous position.  However, when the Company decides not to restore an employee to their previously held positions, the employee will be notified in writing.  If the key employees leave has already begun, then the employee will be given an opportunity to forego his/her leave and return to work immediately. 
Notice

Legal Advice Disclaimer

The purpose of these materials is not to act as legal advice.  Instead, these sample forms are provided for illustrative purposes only and is not intended to provide legal counsel.  No one should use these forms or rely upon any of their provisions without fully understanding their legal implications and how these various provisions will affect their specific facts and circumstances.

In reality, the facts of each instance vary to the point that such a general application of these forms to every situation could not possibly be used in place of the advice of legal counsel.  For instance, not every clause included in these samples applies in every situation.  Additionally, employment and labor laws are in a constant state of change by way of either court decisions or the legislature.  

Therefore, when using these forms, the advice of an attorney should be sought.
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Scott Warrick, JD, MLHR, SPHR

Human Resource Consulting and Employment Law Services

(614) 367-0842  Office   ♣   (614) 738-8317  Cell   ♣   (614) 367-1044  FAX

www.scottwarrick.com
Nationally Certified Emotional Intelligence Instructor 

2007, 2006 and 2003 SHRM National Diversity Conference Presenter
· Legal/HR Consulting to PREVENT Employee Problems from happening and 

· Training Managers and Employees ON-SITE in over 40 Employment Law & HR topics

Scott travels the country presenting his revolutionary “TOLERANCE FOR HUMANS:  ANTS, Trolls And Emotionally Intelligent Communicators” program which focuses on the FOUR BASIC EI COMMUNICATION SKILLS that are needed to preserve any relationship.  Scott then takes these skills a step further and shows you how to use them to combat any type of bigotry/bullying/harassment employees might encounter in the workplace, rather than the traditional “Culturally-Based” types of Diversity/Tolerance programs that focus on only a few select different cultures.

Scott’s clients include the Boeing, Ohio Department of Administrative Services, The Ohio State University, Area Agency on Aging, Skyline Chili, The Ohio Supreme Court, Heinz Frozen Foods, Hickory Farms, Hormel/Diamond Crystals, Honeywell, International Truck & Engine, MTD Products (Cub Cadet and Toro Lawn Products), Honda of North America, Utah State Workforce Development, etc. 
Scott’s academic background and awards include:

· Masters degree in Labor and Human Resources:  The Ohio State University 

· Capital University College of Law (Class Valedictorian (1st out of 233))

· The Human Resource Association of Central Ohio’s Linda Kerns Award for Outstanding Creativity in the Field of Human Resource Management and the Ohio State Human Resource Council’s David Prize for Creativity in Human Resource Management

Solving Employee Problems BEFORE They Happen!
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